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OPEN RECORDS-AGENCIES OR CUSTODIANS AFFECTED: THE
NORTH DAKOTA SUPREME COURT EXPANDS THE SCOPE OF
NORTH DAKOTA'S OPEN RECORDS LAW
Adams County Record v. Greater North Dakota Ass'n,
529 N.W.2d 830 (N.D. 1995)
I. FACTS
The Defendant-Appellee, the North Dakota Chamber of Commerce,
more commonly known as the Greater North Dakota Association
(GNDA), is a nonprofit corporation whose purpose is to promote and
support the interests of businesses within the state.' GNDA receives
membership dues from ten state government agencies that have pur-
chased thirty memberships.2 GNDA also accepts a $60,000 appropria-
tion from the State Tourism Department 3 to publish the North Dakota
Horizons magazine. 4
1. Brief for Appellee at 5, Adams County Record v. Greater North Dakota Ass'n, 529 N.W.2d
830 (N.D. 1995) (No. 940084).
2. Adams County Record v. Greater North Dakota Ass'n, 529 N.W.2d 830, 832 (N.D. 1995).
The membership rolls of GNDA consist of approximately 1,000 individuals and business entities from
inside and outside North Dakota. Brief for Appellant at 4, Adams County Record (No. 940084).
Membership of GNDA is made up of individuals, partnerships, corporations, cooperatives and other
entities, in total approximately 1,000 members. Brief for Appellee at 5, Adams County Record (No.
940084).
Members are entitled to voting privileges, membership surveys, GNDA News, Business Challenge
Briefs, the Legislative Report, Wholesale and Manufacturer's Update, Legislative Link, Legislative
Position Statements, a membership plaque, and North Dakota Horizons magazine. Id.
3. Adams County Record, 529 N.W.2d at 832. The Fifty-third Legislative Assembly appropriated
$60,000 for Horizons to the North Dakota Tourism Department under a line item entitled "Grants."
Id.; see 1993 N.D. Laws Ch. 14 (showing money appropriated to "Grants").
4. Adams County Record, 529 N.W.2d at 832. The payments are made pursuant to an agreement
between the Department of Tourism and GNDA. Id. GNDA receives the money in quarterly allot-
ments of $7,500. Id. The agreement is dated August 30, 1993 and is signed by Director of Tourism
Kevin Cramer and GNDA President Dale 0. Anderson, and provides in relevant part:
NOW THEREFORE, IT IS AGREED, that the Department [of Tourism] will pay
to the Contractor [GNDA] the sum of $7,500 per issue or a total of $60,000 for the 93-95
biennium to publish North Dakota Horizons, subject to the following conditions and
limitations:
3. That each payment shall be made to the Contractor only after
publication of an issue.
That the Contractor will furnish to the Department, with documentation to
substantiate the expenditures and revenues generated by Horizons on an
annual basis.
Supplemental App. of Appellees at 97-98, Adams County Record (No. 940084).
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During the 1993 legislative session, GNDA and other organizations,
formed the North Dakota Coalition for Liability Reform. 5 State Repre-
sentative Jennifer Ring 6 alleged that the tobacco industry provided
substantial financial support for the lobbying effort.7 Representative
Ring attempted to access GNDA's records under the North Dakota open
records law but was denied access. 8 Ring then requested an Attorney
General's Opinion to determine whether the open records law applied to
GNDA.9 The Attorney General opined that because GNDA accepts
public funds to support its activities, it was within the scope of the open
records law.10 However, despite the Attorney General's Opinion, GNDA
continued to refuse access.11
The Plaintiffs-Appellants, Representative Ring along with the Adams
County Record, Ashley Tribune, Walsh County Record, and the Walsh
County Press (Adams County Record) sought a writ of mandamus to
require GNDA to turn over its records.1 2 The trial court granted
5. Adams County Record, 529 N.W.2d at 832. The coalition drafted and lobbied for a tort reform
package which was later passed during that session. Id.
In a House Judiciary Committee hearing on the tort reform legislation, State Representative Jen-
nifer Ring asked GNDA President Dale Anderson if GNDA received a $60,000 appropriation from
the state., Id. Anderson admitted that GNDA received these funds. Id.
6. Adams County Record, 529 N.W.2d at 832. First elected in 1988, State Representative Jenni-
fer Ring represented Legislative District 42 in Grand Forks. John MacDonald, Democrat Doesn't
Mind Her Tough Image, BISMARCK TRIa., Mar. 22, 1993, at B5.
7. Deneen Gilmour, Lawmaker Alleges Tobacco Firms Behind Tort Measure, BISMARCK TRIB.,
Mar. 13, 1993, at A8.
8. Adams County Record, 529 N.W.2d at 832. To explain GNDA's denial of access to Ring,
Anderson sent a letter to the Chairman of the House Judiciary Committee. Id. (referring to Letter
from Dale 0. Anderson, President, Greater North Dakota Association to Representative William E.
Kretschmar (March 9, 1993) reprinted in Appellant's Appendix at 10, Adams County Record (No.
940084))[hereinafter Letter from Dale Anderson]. In the letter, Anderson acknowledged that GNDA
operates several programs which were, in part, supported by public funds. Id. However, Anderson
asserted that because the records of the publicly funded programs are available from various state
agencies, there was no need for GNDA to provide them. Id.
9. Gilmour, supra note 7, at A8.
10. Adams County Record, 529 N.W.2d at 832; 93 Op. N.D. Att'y Gen. L-95 to L-97 (1993).
The Attorney General used the admission of public support from the Letter from Dale Anderson as the
initial premise that GNDA is an organization supported in part by public funds. 93 Op. ND. Att'y Gen.
at L-96; see supra note 8 (referring to a letter from GNDA President Dale Anderson to House Judici-
ary Chairman William E. Kretschmar). In its brief the Appellee claimed that although this is a direct
quote from the letter, its usage is not presented in context. Brief for Appellee at 7-8, Adams County
Record (No. 940084).
11. Adams County Record, 529 N.W.2d at 832.
12. Id. The trial court issued an alternative writ requiring GNDA to appear and show cause if it
failed to open the records, and enjoined GNDA from destroying or transferring its records. Id. After
receiving "a change of judge, GNDA secured an ex parte court order blocking pre-trial discovery by
the Adams County Record." Id.
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summary judgment in favor of GNDA after it determined that public
funds did not support GNDA.13 The Adams County Record appealed. 14
On appeal, Adams County Record argued that GNDA was "an
organization 'supported in whole or in part by public funds"' because
it received membership dues and support for Horizons from the state. 15
In his opinion for the court, Justice Sandstrom concluded that "the
evidence and the inferences favorable to the Adams County Record were
sufficient to defeat summary judgment."1 6 A plurality of the North
Dakota Supreme Court17 reversed and remanded the case, ruling that the
trial court must determine whether the membership dues and grant for
Horizons magazine resulted in a valid quid pro quo relationship with the
State of North Dakota.18
II. LEGAL HISTORY
A. OPEN RECORDS LAWS GENERALLY
Although English courts did not recognize a common law right to
inspect public records,19 the American tradition has been to recognize a
general right to inspect and copy public records and documents. 20
However, the First Amendment does not provide an affirmative right of
13. Id.
14. Id. The issue presented in the case is one of first impression for the court. Brief for Appel-
lant at 1, Adams County Record (No. 940084); Brief for Appellee at 16, Adams County Record (No.
940084).
15. Adams County Record, 529 N.W.2d at 834. Adams County Record also urged that "the rec-
ords should be opened to determine whether GNDA's allegiance lies with the state, or with out-of-
state corporate interests," who are allegedly "underwriting GNDA's lobbying efforts." Id.; see supra
note 7 and accompanying text (referring to the assertion that GNDA is supported by tobacco industry).
16. Adams County Record, 529 N.W.2d at 838. The supreme court will reverse the trial court's
denial of the writ if, as a matter of law, the writ should issue or the trial court abused its discretion.
Lee v. Walstad, 368 N.W.2d 542,545 (N.D. 1985).
Justice Sandstrom based this conclusion on both the membership dues and $60,000 grant. Adams
County Record, 529 N.W.2d at 836-38. Justice Sandstrom found that the trial court had abused its dis-
cretion in denying discovery of the membership dues and $60,000 grant. Id. at 837. Chief Justice
VandeWalle, concurring in the result only, agreed that the membership dues and $60,000 grant should
be considered by the trial court. Id. at 839.
17. Adams County Record, 529 N.W.2d at 830. The plurality opinion is written by Justice
Sandstrom and joined by Justice Neumann. Id. at 831, 839. The opinion concurring in the result is by
Chief Justice VandeWalle. Id. at 839. The dissenting opinion is written by Justice Meschke and also
signed by Justice Levine. Id. at 839, 844.
18. Id. at 839; see infra note 125 and accompanying text (discussing the district court's decision
on remand).
19. H. CRoss, THPEoPt's RIGHT To KNow 25 (1953). Noting, however, that due to pressure,
English courts commonly recognized the right of inspection where a record contained information for
use in litigation. Id.
20. E.g., Nixon v. Warner Communications, Inc., 435 U.S. 589, 597 (1978). American law
generally does "not condition enforcement of this right on a proprietary interest in the document or
upon a need for it a evidence in a lawsuit." Id. But see infra note 22 and accompanying text (finding
a proprietary interest is a condition to access).
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access to public records. 2 1 Thus, despite the American tradition of
openness, common law barriers continued to impede access to public
records .22
Prior to 1940, a handful of states maintained statutes that provided
for access to public records. 23 After World War II, a concerted effort was
launched to enact open records statutes nation-wide. 24 Today, all fifty
states and the District of Columbia recognize some sort of statutory right
21. See DAVID M. O'BRIEN, THE PUBLIC'S RIGHT TO K NOW, THE S UPREE COURT AND THE FIRST
AMENDMENT 53 (1981) (stating that there is no historical basis for the notion that the First Amendment
provides an affirmative right of access to information). In the words of Justice Potter Stewart, "[tihe
Constitution itself is neither a Freedom of Information Act nor an Official Secrets Act." Potter
Stewart, "Or of the Press," 26 HASTINGS LJ. 631, 636 (1975) (quoting an excerpt from an address on
November 2, 1974, at the Yale Law School Sesquicentennial Convocation, New Haven, Connecticut).
See also Houchins v. KQED, Inc., 438 U.S. 1,9 (1978) (finding there is no First Amendment "right of
access to all sources of information within government control").
22. See William R. Henrick, Comment, Public Inspection of State and Municipal Executive
Documents: "Everybody, Practically Everything, Anytime, Except .... 45 FORDHAM L. REv. 1105,
1109 (1977) (stating that "absent a statute, the requirement of an interest in the document . . .
remain[ed] a prerequisite to" access). Cf. Lisa Hall, Comment, Constitutional Right of Privacy-Open
Records: North Dakota Upholds Personnel File as Government Records Open for Public Inspection,
65 N.D. L. REV. 241, 243-44 (1989) (reporting that an "improper" purpose "such as curiosity, malici-
ousness, or commercial gain" would bar access to public records). See also CROSS, supra note 19, at
55-56 (setting out the various common law rules which governed the right of inspection in American
jurisdictions). The rules were developed mainly in response to evidentiary requirements of litigants
rather than a concern for public's right to know. Id. at 25-26.
23. Henrick, supra note 22, at 1107. Prior to 1957, North Dakota law contained various pro-
visions for open meetings and open records, but there was no single law to cover all meetings or
records. Daniel S. Guy & Jack McDonald, Government in the Sunshine: The Status of Open Meetings
and Open Records Laws in North Dakota, 53 N.D.L. REv. 51,52 (1976).
24. Henrick, supra note 22, at 1107-08. In the late 1950s, The People's Right to Know, by Harold
Cross provided the basis for the press's campaign for the enactment of state and federal freedom of
information laws. O'BRIEN, supra note 21, at 4-5 (referring to CRoss, supra note 19). This national
effort was the impetus for the North Dakota open records and open meetings statutes. See Guy &
McDonald, supra note 23, at 53-54 (stating that in 1957 North Dakota passed an open records and
open meetings statute at the urging of a national journalism association).
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of access to public records. 25 In addition, federal records are accessible
through the Freedom of Information Act.26
Although each state has a different open records law, determining
the scope generally involves a two-pronged inquiry. 27 First, one must
consider whether the records are in a public agency's possession.2 8
Second, it must be determined whether the records are subject to the
open records law.29
In a handful of states, open records provisions are not only applied
to traditional public agencies, but also to private entities supported in
whole or in part by public funds. 30 Texas has an open records law of
25. N.D. CONST. art. XI, § 6; ALA. CODE §§ 36-12-40 to -41 (1991); ALASKA STAT. §§
09.25.100-.230 (1994); ARIZ. REV. STAT. ANN. §§ 39-121 to -124 (1996); ARK. CODE ANN. §§
25-19-101 to -107 (Michie 1996); CAL. GOV'TCODE §§ 6250-6268 (West 1993 & Supp. 1996); CoLO.
REV. STAT. §§ 24-72-201 to -307 (1988 & Supp. 1995); CONN. GEN. STAT. ANN. §§ 1-15, -18a to -21a
(West 1988 & Supp. 1996); DEL. CODE ANN. tit. 29, §§ 10001-10005, 10111, 10112 (1991 & Supp.
1994); D.C. CODE ANN. §§ 1-1521 to -1529 (1992); FLA. STAT. ANN. §§ 119.01-119.15 (West 1996);
GA. CODE ANN. §§ 50-18-90 to -103 (Harrison 1994); HAW. REV. STAT. §§ 92F-3, -11 to -28 (1993 &
Supp. 1995); IDAHO CODE §§ 9-337 to -350 (1987 & Supp. 1996); ILL. ANN. STAT. ch. 5, paras. 140/1 to
/11 (Smith-Hurd 1993 & Supp. 1996); IND. CODE ANN. §§ 5-14-3-1 to -10 (Bums 1994 & Supp. 1996);
IOWA CODE ANN. §§ 22.1-12 (West Supp. 1996); KAN. STAT. ANN. §§ 45-215 to -225 (1993 & Supp.
1995); Ky. REV. STAT. ANN. §§ 61.870-884 (Michie 1993 & Supp. 1994); LA. REV. STAT. ANN. §§
44:1-:42 (West 1982 & Supp. 1996); ME. REv. STAT. ANN. tit. 1, §§ 408-410 (West 1989 & Supp. 1996);
Mo. CODE ANN., STATE GOV'T §§ 10-611 to -628 (1993 & Supp. 1995); MASS. GEN. LAWS ANN. ch. 66,
§§ 3, 10, 17A, 17C, 18 (West 1988 & Supp. 1996); MICH. COMP. LAWS ANN. §§ 15.231-.244 (West 1994
& Supp. 1996); MINN. STAT. ANN. §§ 13.01-.08, 15.17 (West 1988 & Supp. 1996); Miss. CODE ANN. §§
25-61-1 to -17 (1991); Mo. ANN. STAT. §§ 109.180-.190, 610.010-.200 & 610.100-.150 (Vernon 1966,
1988, & Supp. 1996); MONT. CODE ANN. §§ 2-6-101 to -111 (1995); NEB. REV. STAT. §§ 84-712 to
-712.09 (1994); NEV. REV. STAT. ANN. §§ 239.010-.030 (Michie 1996); N.H. REV. STAT. ANN. §§
91-A:4 to -A:8 (1990 & Supp. 1995); NJ. STAT. ANN. §§ 47:IA-1 to -4 (West 1989 & Supp. 1996);
N.M. STAT. ANN. §§ 14-2-1 to -3-8 (Michie 1995); N.Y. PuB. OFF. LAW §§ 84-90 (McKinney 1988 &
Supp. 1996); N.C. GEN. STAT. §§ 132-1 to -9 (1995); N.D. CENT. CODE §§ 44-04-18 to -18.8 (1993 &
Supp. 1995); OIO REV. CODE ANN. § 149.43-.44 (Anderson 1994 & Supp. 1996); OKLA. STAT. ANN. tit.
51, §§ 24A.1-.18 (West 1988 & Supp. 1996); OR. REV. STAT. §§ 192.410-505 (1995); PA. STAT. ANN.
tit. 65, §§ 66.1-.4 (1959 & Supp. 1996); R.I. GEN. LAWS §§ 38-2-1 to -13 (1990 & Supp. 1995); S.C.
CODE ANN. §§ 30-4-10 to -110 (Law. Co-op. 1991 & Supp. 1995); S.D. CODIIED LAWS ANN. §§ 1-26-2,
1-27-1 to -3 (1992 & Supp. 1996); TENN. CODE ANN. §§ 10-7-503 to -508 (1992 & Supp. 1995); TEx.
GOV'T CODE ANN. §§ 552.001-.353 (West 1994 & Supp. 1995); UTAH CODE ANN. §§ 63-2-101 to -405
(1993 & Supp. 1995); VT. STAT. ANN. tit. 1, §§ 315-320 (Supp. 1993); VA. CODE ANN. §§ 2.1-340 to
-346.1 (Michie 1995); WASH. REV. CODE ANN. §§ 42.17.250-.348 (West 1991 & Supp. 1996); W. VA.
CODE §§ 29B-1-1 to -7 (1993); WS. STAT. ANN. §§ 19.21-.39 (West 1986 & Supp. 1993); WYO. STAT.
§§ 16-4-201 to -205 (1990 & Supp. 1995).
26. 5 U.S.C. § 552 (1995). Congress provided for public access to a variety of federal records,
initially through the Administrative Procedure Act of 1946. See Thomas H. Moore, Comment, You
Can't Always Get What You Want: A Look at North Carolina's Public Records Law, 72 N.C. L. REV.
1527. 1531 (1994).
27. Burt A. Braverman & Wesley R. Heppler, A Practical Review of State Open Records Laws,
49 GEo. WASH. L. REV. 720,729 (1981).
28. Id.
29. Id.
30. See John Tyler, Note, State Open Records Laws and the NCAA: Does the NCAA Qualify as a
"Governmental Body" and, if so, May Its Members Invoke the Privilege of Self-Critical Analysis?, 15
J.C. & U.L. 349, 356 n.23 (1989) (citing state statutes that include the "supported in whole or in part"
or similar language).
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that genre. 31 In Kneeland v. National Collegiate Athletic Ass'n,32 the
Fifth Circuit interpreted the Texas Open Records Act. 33 The court in
Kneeland conducted a survey of Texas Attorney General Opinions that
revealed three patterns of analysis for determining whether a private
organization was within the scope of the open records law.34 These
analysis patterns are summarized as: (1) quid pro quo analysis;35 (2)
agency relationship analysis; 36 and (3) traditional government services
analysis .37
B. NORTH DAKOTA'S OPEN RECORDS LAW
North Dakota has two open records provisions, one statutory38 and
one constitutional. 39 In 1957, the North Dakota Legislature passed the
open records statute over the objection of some legislators that the bill
was too broad.40 Two decades later, on November 7, 1978, voters
31. See TEX. Gov'T CODE ANN. § 552.003(l)(A)(X) (West Supp. 1996) (defining government
body to include "the part, section, or portion of an organization, corporation, commission, committee,
institution, or agency that spends or that is supported in whole or in part by public funds").
32. 850 F.2d 224 (5th Cir. 1988).
33. Kneeland v. National Collegiate Athletic Ass'n, 850 F.2d 224,225 (5th Cir. 1988).
34. Id. at 228.
35. Id. When the relationship between the entity and the State imposes a specific obligation in
exchange for money, the entity is not subject to the open records law. Id. The exchange is one that
"would be expected in a typical arms-length contract." Id. See 2 JOSEPH M. PERILLO & HELEN
HADnYANNAKIS BENDER, CoRBiN ON CONTRACTS § 5.6 (rev. ed. 1995) (discussing the development of
quid pro quo as a legal theory).
36. Kneeland, 850 F.2d at 228. When the relationship indicates a common purpose or creates an
agency-type relationship between a private and public entity, the private entity is subject to the open
records law. Id.
37. Id. Private entities which provide services traditionally provided by governmental bodies are
a public body under the open records law. Id. A similar public function analysis is used to determine
that a private entities' action must comply with the Constitution. See Flagg Bros., Inc. v. Brooks, 436
U.S. 149 (1978) (limiting the public function analysis to private entities that perform functions trad-
itionally and exclusively reserved to the state); Marsh v. Alabama, 326 U.S. 501 (1946) (holding that a
company town cannot infringe a person's right to distribute religious literature).
38. N.D. CENT. CODE § 44-04-18 (1993). The North Dakota open records statute provides in
part:
Except as otherwise specifically provided by law, all records of public or governmental
bodies, boards, bureaus, commissions or agencies of the state or any political subdivision
of the state, or organizations or agencies supported in whole or in part by public funds, or
expending public funds, are public records, open and accessible for inspection during
reasonable office hours.
Id. § 44-04-18(l).
39. The North Dakota Constitution, provides:
Unless otherwise provided by law, all records of public or governmental bodies, boards,
bureaus, commissions, or agencies of the state or any political subdivision of the state, or
organizations or agencies supported in whole or in part by public funds, or expending
public funds, shall be public records, open and accessible for inspection during reason-
able office hours.
N.D. CONST. art. XI, § 6.
40. Guy & McDonald, supra note 23, at 53-54 (citing comments from Senator Ralph Erickstad,
Republican, Devils Lake that the open records and open meetings bills were overly broad). See
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approved a state constitutional amendment which provided a right of
access to public records.41 The purpose of the law was to "provide the
public with the right and the means" to inform "itself of the conduct
of' the State.42
The North Dakota open records law is one of the most liberally
defined in the country because it includes all records of a public entity.43
The North Dakota Supreme Court recognized the breadth of the open
records law in City of Grand Forks v. Grand Forks Herald, Inc., 44 where
the court stated that the legislative history revealed that the term
"records" should be defined broadly.45
Like Texas, North Dakota offered broad application of the law to
both public and private entities which are supported in whole or in part
by public funds. 46 However, North Dakota's application of the open
records provision to private entities was limited to two instances.47 Thus,
it lacked the comprehensive framework that has developed in Texas. 48
However, like Texas, North Dakota has employed an agency relationship
Gifford Herron, N.D. Senate Okays One 'Right-To-Know' Bill By 29-18 Vote, FARGO FORUM., Mar. 7,
1957, at 1 (stating that Senator Erickstad said the open meetings and open records measures have
"merit but he felt they are too far-reaching"). Senator Erickstad later became Chief Justice of the
North Dakota Supreme Court.
41. NORTH DAKOTA VoTEs 197 (Lloyd Omdahl, et al. eds. 1993). The electorate approved the
open records constitutional amendment by a vote of 172,125-yes and 33,965-no (84% to 16%) in the
November 7, 1978, General Election. Id.
42. Grand Forks Herald, Inc. v. Lyons, 101 N.W.2d 543, 546 (N.D. 1960).
43. Braverman & Heppler, supra note 27, at 733-34 (stating that "[tihe most liberal public record
definitions provide that all records in the possession of a public agency, regardless of their origin" are
subject to the law). See supra notes 38-39 (setting out the North Dakota open records provisions).
44. 307 N.W.2d 572 (N.D. 1981).
45. City of Grand Forks v. Grand Forks Herald, Inc., 307 N.W.2d 572, 577-78 (N.D. 1981)
(noting that the legislative history of the open records statute reveals an intention to give the term
"records" an expansive meaning). See Forum Publishing Co. v. City of Fargo, 391 N.W.2d 169, 171
(N.D. 1986) (containing the same language). With such a broad definition, state employees are given
a great deal of discretion in determining which records must be kept by the state. City of Grand Forks,
307 N.W.2d at 578. The supreme court noted that "[tihe use of the term 'record' implies that a docu-
ment of some official import be retained... in the course of... public duties." Id.
46. N.D. CONST. art. XI, § 6; N.D. CENT. CODE § 44-04-18 (1993). See Tyler, supra note 30 and
accompanying text (citing state statutes which may be applied to private entities). Braverman & Hep-
pler, supra note 27, at 731 (discussing the applicability of broad state open records laws to nongovern-
mental entities).
Public agencies within the scope of the North Dakota open records law fall into three basic
categories the third of which are organizations or agencies supported in whole or in part by public
funds, or which expend public funds. NicoLAs [sic] J. S PAErH, YouR GUIDE To NORTH DAKOrA's OPEN
MEm'Gs, OPEN REcoRDs LAWS (1989) (noting three categories of entities that are subject to the North
Dakota open records law). The guide is a pamphlet summarizing Attorney General opinions and case
law on the subject of open meetings and open records. Id.
47. See Forum Publishing Co. v. City of Fargo, 391 N.W.2d 169 (N.D. 1986); Letter from Gerald
W. VandeWalle, First Assistant Attorney General, to George M. Unruh, Attorney at Law, (Mar. 17,
1975) (on file with the North Dakota Attorney General's office) [hereinafter Letter to George M.
Unruh].
48. See supra notes 34-37 and accompanying text (noting three patterns of analysis for applying
open records law to private entities).
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analysis to find that private entities were subject to the open records
law.49
In Forum Publishing Co. v. City of Fargo,50 a newspaper was
granted access to records disclosing the names and qualifications of
applicants for chief of police.5 1 The applications were in the possession
of Personnel Decisions, Inc. (PDI), a private consulting firm hired by the
City of Fargo (Fargo) to evaluate the applications. 52 Fargo argued that
PDI was not subject to the open records law because it was not an agent
of the city.53 The court determined that under agency principles, PDI
performed a task delegated to it by Fargo.54 Moreover, the court rea-
soned that the purpose of the open records law would be thwarted if the
documents were not accessible to the public.55 Thus, the court conclud-
ed that public records in an agent's possession were subject to the open
records provision.56
The Attorney General utilized a similar analysis to discuss applica-
tion of the open records law to a non-profit mental health center. 57 In a
letter to George Unruh, dated March 17, 1975, the Attorney General
opined that since the governing bodies of political subdivisions appoint-
ed the center's board of directors, it appeared to be a public agency
expending public funds. 58 Thus, in both instances, application of the
open records law hinged on the consideration that the private entity was
an agent of the state.59
Throughout the history of North Dakota's open records law, the
scope of the provision has generated few interpretive problems. 60 For
the most part, the North Dakota Supreme Court and Attorneys General
have only had to rule on the status of certain records. 6 1 In Adams
49. Id. See Forum Publishing Co., 391 N.W.2d 169; Letter to George M. Unruh. supra note 47.
50. 391 N.W.2d 169 (N.D. 1986).
51. Forum Publishing Co., 391 N.W.2d at 172.
52. Id. at 170.
53. Id. at 172.
54. Id. The supreme court defined agency as a "relationship created by law or contract
whereby one party delegates the transaction of some lawful business to another." Id. (citing Grand
Forks Herald, Inc. v. Lyons, 101 N.W.2d 543,546 (N.D. 1960)).
55. Id.
56. Forum Publishing Co., 391 N.W.2d at 172.
57. Letter to George M. Unruh, supra note 47. Unruh requested an opinion on the confidentiality
of records of the Northeast Region Mental Health and Retardation Center. Id. at 1. The letter is
signed by First Assistant Attorney General Gerald W. VandeWalle. Id. at 2. Gerald VandeWalle later
became Chief Justice of the North Dakota Supreme Court.
58. Id.
59. See Forum Publishing Co., 391 N.W.2d at 172; Letter to George M. Unruh, supra note 47.
60. Guy & McDonald, supra note 23, at 79.
61. Id. See also Northern States Power Co. v. North Dakota Pub. Serv. Comm'n, 502 N.W.2d
240, 248 (N.D. 1993) (finding power company's price and volume data contained in filings with Public
Service Commission was subject to open records law); Hovet v. Hebron Pub. Sch. Dist., 419 N.W.2d
189, 191-93 (N.D. 1988) (finding teacher's personnel file is subject to open records law); City of
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County Record v. Greater North Dakota Ass'n,62 however, the North
Dakota Supreme Court faced the issue of determining the scope of the
state's open records law. 63
III. LEGAL ANALYSIS
The North Dakota Supreme Court dealt with defining the scope of
organizations supported by public funds 64 for the first time in Adams
County Record v. Greater North Dakota Ass'n.65 In determining what
organizations fell within the purview of the open records law, the court
first defined the terms "public funds" and "support." 66
A. DEFINITION OF "PUBLIC FUNDS"
The open records law does not include a definition of "public
funds," thus, the supreme court relied on other sections of the North
Dakota Century Code to provide its meaning. 67 The court looked to
section 21-04-01(5), which defined public funds to include "all funds
derived from taxation, fees, penalties, sale of bonds, or from any other
source, which belong to and are the property of a public corporation or
of the state." 68 The court concluded that this definition included the
funds paid to GNDA for membership dues and the Horizons magazine.69
B. DEFINING "SUPPORT"
In defining "support," Justice Sandstrom's plurality opinion
conceded that not every transfer of public funds to a private entity
Grand Forks v. Grand Forks Herald, Inc., 307 N.W.2d 572, 578 (N.D. 1981) (holding municipal
personnel files are subject to open records law); Grand Forks Herald, Inc. v. Lyons, 101 N.W.2d 543,
547-48 (N.D. 1960) (holding open records law does not apply to certain court records).
62. 529 N.W.2d 830 (N.D. 1995).
63. Adams County Record v. Greater North Dakota Ass'n, 529 N.W.2d 830 (N.D. 1995).
64. See supra notes 38-39 (setting forth text of North Dakota Century Code section 44-04-18 and
article eleven, section six, of the North Dakota Constitution).
65. 529 N.W.2d at 830 (N.D. 1995).
66. Adams County Record v. Greater North Dakota Ass'n, 529 N.W.2d 830, 834-36 (1995).
67. Id. at 834. The court relied on two similar definitions in the North Dakota Century Code. Id.
(citing sections 21-04-01(5) and 23-17.2-03(18) of the North Dakota Century Code). The court
reasoned that a definition in one statute is applicable to other statutes unless a contrary intention plainly
appears. Id. (citing section 1-01-09 (1987) of the North Dakota Century Code).
68. N.D. CErr. CODE § 21-04-02(5) (1991); see also id. § 23-17.2-03(18) (1991) (defining
"public funds").
69. Adams County Record, 529 N.W.2d at 834. The funds provided for publication of Horizons
magazine were part of a grant given to the North Dakota Department of Tourism. See supra notes 3-4
and accompanying text (noting a grant was given to GNDA for publication of Horizons). The state
funds for membership dues were paid by various state agencies. See supra note 2 and accompanying
text (describing the various items included with GNDA membership).
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constitutes support. 70 The North Dakota Supreme Court noted the dis-
tinction made by Indiana7 l and South Carolina 72 courts, where the open
records laws include entities supported in whole or part by public
funds. 73 The Indiana Supreme Court defined "support" as meaning
"to 'subsidize' or to 'keep in existence.' 74 The South Carolina
Supreme Court took a similar approach to defining support. The court
reasoned that when there is an exchange of state funds for goods or
services, taxpayers merely need to access the state's records to learn how
the money was spent.75 However, when public funds are diverted en
masse from the state to another organization, the only way the public can
see how the money was spent is to have access to the records of the
organization .76
Although it was the first time the North Dakota Supreme Court
defined "support" with respect to the open records law, the court
recognized that it had made a distinction between a donation and an
exchange for value in past decisions. 77 In Northwestern Bell Telephone
Co. v. Wentz,78 the court distinguished support from a situation where a
70. Adams County Record, 529 N.W.2d at 834. Justice Sandstrom noted his concern that such an
interpretation would subject every private businesses' records to public inspection merely because it
provided a good or service to the state. d. GNDA noted in its brief that making private records
public would subject Appellant Adams County Record to disclose its own records because of the
public funds it receives for publishing public notices. Brief for Appellee at 23, Adams County Record
(No. 940084). GNDA suggested that a better approach would be to require private records to be
provided for public inspection, as part of the contract with the State. Id. at 24. Further, GNDA argued
that this type of requirement was a part of its contract with the state which provided that GNDA was to
furnish the Department of Tourism with documentation of the expenditures and revenues of Horizons
on a yearly basis. Id. at 25; see supra note 4 and accompanying text (showing contract provision
requiring GNDA to furnish the Department of Tourism with documentation to substantiate the annual
revenues and expenses of Horizons).
71. Id. (citing Indianapolis Convention & Visitors Ass'n v. Indianapolis Newspapers, Inc., 577
NE.2d 208 (Ind. 1991)).
72. Id. (citing Weston v. Carolina Research & Dev. Found.. 401 S.E.2d 161 (S.C. 1991)).
73. Adams County Record, 529 N.W.2d at 834-35.
74. Id. at 835 (quoting Indianapolis Convention & Visitors Ass'n, 577 NE.2d at 212). This
definition was favorable to the Indiana court because it excluded entities in quid pro quo relationships
with the State. Indianapolis Convention & Visitors Ass'n, 577 N.E.2d at 212-13. The Indiana Supreme
Court feared an interpretation which would open up the records of every private entity doing business
with the state. Id. The North Dakota Supreme Court had similar concerns. Adams County Record,
529 N.W.2d at 834.
75. Weston, 401 S.E.2d at 165 (finding a non-profit corporation is a public body under the South
Carolina Freedom of Information Act (FOIA)); see S.C. CODE ANN. § 30-4-20 (Law. Co-op. 1991)
(defining public body to include "any organization, corporation, or agency supported in whole or in
part by public funds or expending public funds").
76. Weston, 401 S.E.2d at 165. Although this portion of the Weston opinion is quoted in the
Adams County Record opinion, the case was dealing with a foundation which both received and spent
public funds. Id. The premise of Adams County Record is the allegation that GNDA is supported in
part by public funds. 529 N.W.2d at 831.
77. Adams County Record, 529 N.W.2d at 835 (quoting Northwestern Bell Tel. Co. v. Wentz, 103
N.W.2d 245,256 (ND. 1960)). See ND. CONST. art. X, § 18 (prohibiting the state from making a loan
or donation to a private entity "except for reasonable support of the poor").
78. 103 N.W.2d 245 (N.D. 1960).
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company receives state money in exchange for something of value taken
by the state.79
When applying these principles to GNDA, the North Dakota
Supreme Court concluded that where membership creates a valid quid
pro quo,80 an entity is not supported by public funds.81 While the North
Dakota Supreme Court embraced the quid pro quo rationale for deter-
mining whether an organization is supported by public funds,82 the
justices disagreed as to the level of scrutiny necessary for application of
this standard to the Adams County Record case.8 3
C. THE IMPLEMENTATION OF THE QUID PRO Quo RATIONALE
The Adams County Record case included three opinions with each
presenting a different perspective on implementation of the quid pro
quo standard.8 4 The debate between the justices centered around wheth-
er a contract bet%'een a private entity and the State requires identifiable
and specific consideration.85
1. The Sandstrom Requirement of Specificity.
Justice Sandstrom's plurality opinion required that the exchange
include "identifiable and specific goods and services." 86 To this end,
the plurality ruled that "dues which are for the general support of the
organization, constitute 'support' for purposes of the open records
law."87 Although GNDA members are entitled to various privileges and
publications,8 8 the plurality reasoned that the use of the membership
79. Northwestern Bell Tel. Co. v. Wentz, 103 N.W.2d 245, 254 (N.D. 1960). The court found
funds paid to a telephone company which was forced to remove and relocate to accommodate high-
way construction was an onerous donation if one at all. Id. at 256.
80. See supra note 35 and accompanying text (discussing the quid pro quo analysis).
81. Adams County Record, 529 N.W.2d at 836. The rationale underlying the court's definition of
support is similar to that of South Carolina because it was founded on principle of allowing taxpayers
to see how state funds are used. Id.; see supra note 75 and accompanying text (describing the
rationale of the South Carolina Supreme Court in Weston).
82. Adams County Record, 529 N.W.2d at 835-36.




86. Adams County Record, 529 N.W.2d at 835-36.
87. Id. at 836-37 (citing Kneeland v. National Collegiate Athletic Ass'n, 850 F.2d 224 (5th Cir.
1988)). In Kneeland, the issue was whether dues and other public funds paid to the NCAA placed that
organization within the scope of the Texas open records provision. Kneeland, 850 F.2d at 225; see
TEx. Gov'T CODE ANN. §§ 552.001-.353 (West 1994) (describing a government body as an entity
which is supported in whole or in part by public funds). The NCAA receives "income from three
sources: dues, assessments on television gross rights fees, and championship games and tournaments."
Kneeland, 850 F.2d at 226. The Fifth Circuit found that the NCAA was not subject to the open records
law because a valid quid pro quo relationship existed. Id. at 230.
88. See supra note 2 and accompanying text (listing the benefits given to a member of GNDA).
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dues by GNDA was unrestricted and thus, not specific enough to meet
the requirements of a valid quid pro quo relationship.89
The plurality next considered whether the $60,000 grant for Hori-
zons magazine was specific enough to satisfy the requirements of a valid
quid pro quo relationship. 90 The plurality contended that the agreement
between the Department of Tourism and GNDA91 was not specific. 92
Justice Sandstrom found that the agreement failed to provide "the
quantity of promotion the state receive[d]" from the magazine. 93 In
addition, the fact that in 1991 and 1992 GNDA evidently made a profit
on Horizons troubled Justice Sandstrom. 94 Since the agreement between
the Department of Tourism and GNDA did not limit GNDA's use of the
proceeds, it apparently used this money to support its other activities. 95
In conclusion, the plurality referred to the admission of partial support
by GNDA96 and the Attorney General's Opinion 97 as creating a
89. Adams County Record, 529 N.W.2d at 836-37 (citing Kneeland, 850 F.2d at 230, for the
notion that membership dues may not be unrestricted grants lest they be considered support for open
records purposes).
90. Id. at 837.
91. See supra note 4 and accompanying text (stating relevant parts of the contract between the
Department of Tourism and GNDA).
92. Adams County Record, 529 N.W.2d at 837.
93. Id. The quid pro quo analysis was utilized by the Indiana Supreme Court in Indianapolis
Convention & Visitors Ass'n v. Indianapolis Newspapers, Inc., 577 N.E.2d 208 (Ind. 1991). Although
the Indiana open records law does not directly apply to entities supported by public funds, public
agencies subject to the provision include those subject to an audit by the state board of accounts. IND.
CODE AjNN. § 5-14-3-2 (Bums Supp. 1996). The State Board of Accounts is empowered to examine all
accounts of any provider of goods, services, or other benefits that was supported in whole or in part by
public funds. IND. CODE ANN. §§ 5-11-1-9, -16(e) (Bums 1994). As a result, Indiana's open records
law, like North Dakota, is applicable to entities supported in whole or in part by public funds. See
Indianapolis Convention & Visitors Ass'n, 577 N.E.2d at 212. In Indianapolis Convention & Visitors
Ass'n, the Indiana Supreme Court determined that tax proceeds the Indianapolis Convention & Visitors
Association (ICVA) received placed the organization within the Indiana open records law. Id. at 209.
See IND. CODE ANN. §§ 5-14-3-1 to -10 (Bums 1994 & Supp. 1996) (setting forth Indiana's open
records laws).
Justice Sandstrom drew a parallel to Indianapolis Convention & Visitors Ass'n, by asserting that
there is no direct relationship between the money the nonprofit corporation received and the services
it rendered. Adams County Record, 529 N.W.2d at 837. The ICVA received proceeds from a county
motel-hotel tax. Indianapolis Convention & Visitors Ass'n, 577 N.E.2d at 209. The Indiana Supreme
Court found that the ICVA received the payments each month regardless of whether it booked any
conventions or the amount of time its employees spend on encouraging tourism. Id. at 213. The Indi-
ana court distinguished the situation in Kneeland as the funds provided to the ICVA were not tied to
any required performance. Id. at 214 (citing Kneeland, 850 F.2d at 230).
94. Adams County Record, 529 N.W.2d at 837-38. For the years 1991 and 1992, GNDA made a
profit of $38,268 and $77,095, respectively. Id.
95. Id. at 838 (stating "[t]he records indicate the excess was not carried over to the next year.");
see supra note 4 and accompanying text (containing relevant parts of the contract between the
Department of Tourism and GNDA).
96. Adams County Record, 529 N.W.2d at 838; Letter from Dale Anderson, supra note 8.
97. Adams County Record, 529 N.W.2d at 838; see supra note 10 and accompanying text (des-
cribing the rationale of the Attorney General's Opinion).
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potentially reasonable inference of general support sufficient to defeat
summary judgment.98
2. Chief Justice VandeWalle's Concurrence
While applying the same quid pro quo standard, Chief Justice
VandeWalle, with some reservations, came to different conclusions.99
With respect to the dues paid by various state agencies, the concurrence
expressed skepticism that merely paying dues was enough to bring
GNDA within the scope of the open records law.100 The concurrence
found the Horizons agreement to be a valid quid pro quo contract,
because state funds were paid in exchange for the magazines continued
publication. 10 1 The Chief Justice disregarded Justice Sandstrom's
concern over the profit made on Horizons indicating that it was not
determinative of whether the records fell within the open records provi-
sions. 102 However, the Chief Justice observed that if the expenditure for
Horizons was merely a subterfuge to give a donation to GNDA, it was a
violation of Article X, section 18 of the North Dakota Constitution.l0
3
3. Justice Meschke's Dissent
Although Justice Meschke agreed with much of Justice Sandstrom's
development of the quid pro quo standard, he parted ways when it came
to the requirement of an identifiable and specific consideration. 104 The
dissent reasoned that the plurality's stringent expectations would expose
a private association's records to the public merely because the State was
one of its members.' 05 The dissent criticized the plurality's approach
requiring specificity because it forces courts to weigh the adequacy of
consideration.106 Accordingly, Justice Meschke rejected the concept that
98. Adams County Record, 529 N.W.2d at 838.
99. Id. at 839 (VandeWalle, CJ., concurring in the result). Although the Chief Justice came to
different conclusions than Justice Sandstrom, his concurrence resulted in the remand to the trial court.
Id. The Chief Justice made no finding of abuse of discretion in concurring with the result. Id. Rather,
he relied on Rule 35 of the North Dakota Rules of Appellate Procedure for the authority to reverse
and remand the case. Id.; see N.D. R. App. P. 35 (stating that the supreme court may remand a case
to the trial court if "it is necessary or desirable to proper disposition of the case on appeal that the issue
be determined").
100. Adams County Record, 529 N.W.2d at 839 (VandeWalle, CJ., concurring in the result).
101. Id.
102. Id.
103. Id.; see also supra notes 76-78 and accompanying text (setting out distinction between
donation and an exchange for value and highlighting N.D. CONST. art. X, § 18 which prohibits the State
from making a loan or donation to a private entity).
104. Adams County Record, 529 N.W.2d at 840.
105. Id. See supra note 69 and accompanying text (noting the concern that without the quidpro
quo standard every entity that contracts with the State would be subject to the open records law).
106. Adams County Record, 529 N.W.2d at 841 (Meschke, J., dissenting). Justice Meschke
asserted that courts do not usually weigh the adequacy of consideration in contract law. Id.; see 17A
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membership dues, which exist for the general support of the organiza-
tion, constituted support for purposes of the open records law. 107 Thus,
the dissent echoed the view of Chief Justice VandeWalle in concluding
that the payment of dues does not transform a private entity like GNDA
into an organization supported by public funds.lOS
Further, the dissent took exception to the plurality's conclusion that
the Department of Tourism's contract with GNDA failed to specify the
quantity of information Horizons disseminated. 109 Justice Meschke
reasoned that this conclusion created an improbable implication that
Horizons was a "flimflam or flummox" rather a legitimate promotional
endeavor.110 Like Chief Justice VandeWalle, the dissent determined that
whether Horizons makes a profit or incurs a loss is not determinative of
the applicability of the open records law. I '
However, Chief Justice VandeWalle's suggestion that the Horizons
agreement might be a subterfuge to give a donation to GNDA puzzled
the dissent.112 The dissent reasoned that the law of fraud, misrepresenta-
tion, and mistake should address this situation, not the open records
law. 113
Finally, the dissent stood alone in support of the trial court's analy-
sis and conclusion."l 4 Justice Meschke distinguished the situation where
GNDA receives money indirectly from the Department of Tourism,ll5
AM. JuR. 2D Contracts § 135 (1991) (stating that courts do not normally weigh the value of consider-
ation); cf. PERILLO & BENDER, supra note 35, at § 5.14 (explaining what is meant by adequacy of
consideration); see also Edwin W. Patterson, An Apology for Consideration, 58 COLUM. L. REV. 929,
953 (1958) (summarizing the arguments against courts inquiring into the relative value of consider-
ation in a contract).
107. Adams County Record, 529 N.W.2d at 840 (Meschke, J., dissenting); see supra note 86 and
accompanying text (quoting Kneeland v. National Collegiate Athletic Ass'n, 850 F.2d 224, 229 (5th
Cir. 1988)). Moreover, Justice Meschke opined that Justice Sandstrom's approach would intrude on
the executive branch's ability to contract. Adams County Record, 529 N.W.2d at 841. The dissent
reasoned that either the executive branch could contract with agencies to provide public access to
their records or the legislature could specify what private records must be made accessible to the
agency. Id.
108. Adams County Record, 529 N.W.2d at 840.
109. Id. at 841-42.
110. Id. at 842. Although Justice Meschke admitted that no copies of Horizons were made part
of the record, he found the implication that the magazine lacked any promotional value was
implausible. Id.
111. Id. Justice Meschke found, as a matter of law, that the contract between the Department of
Tourism and GNDA was "clearly valid." Id. (citing Champ v. Poelker, 755 S.W.2d 383,388 (Mo. Ct.
App. 1988), for the proposition that "[o]nce lawfully spent, public funds lose their identity in the hands
of a non-governmental entity").
112. Id. Justice Meschke, however, recognized that the Chief Justice carefully noted that this
suggestion was not evident from the record. Id.
113. Adams County Record, 529 N.W.2d at 842. Additionally, Justice Meschke noted that the
Appellants, Adams County Record, made no such claim in this action. Id.
114. Id. at 843.
115. Id. (citing N.D.CoNsT. art. X, § 12(1), which states that "[a]ll public moneys ... shall be
paid out and disbursed only pursuant to appropriation first made by the legislature").
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from one where an organization receives a direct appropriation 1 6 from
the legislature.11 7 The trial court concluded that organizations which are
supported by public funds are those which receive a direct appropria-
tion. 118 The dissent agreed, 1' 9 and interpreted the phrase, "all records of
public or governmental," as modifying each of the bodies named in the
open records law.120 The dissent reasoned that such a construction
fulfilled the purpose of the open records law by allowing for public
inspection of records that are in the possession of public or governmen-
tal organizations. 121 Furthermore, this construction would not affect
private records in private hands.122
While the North Dakota Supreme Court embraced the quid pro quo
standard for determining whether the state's open records law applies to
a private entity, the opinions of the North Dakota Supreme Court in
Adams County Record, left an open question as to the appropriate
application of the standard.
IV. IMPACT
With its acceptance of the quid pro quo analysis, the North Dakota
Supreme Court expanded the scope of the state's open records law in
Adams County Record v. Greater North Dakota Ass'n. 123 However, the
disagreement among the justices of the North Dakota Supreme Court
concerning the implementation of the quid pro quo standard reflects the
116. Id. (citing Menz v. Coyle, 117 N.W.2d 290, 302 (N.D. 1962), where the court defined an
appropriation as "the setting apart of a definite sum for a specific object in such a way that the public
officials can use the amount appropriated, and no more than the amount appropriated").
117. Id. Justice Meschke compared the indirect appropriation to GNDA to the direct appropria-
tion to the North Dakota State Fair. Id. (comparing 1993 N.D. Laws ch. 20 § 1, subd. 3 (appropriating
$210,000 to the North Dakota State Fair), 1993 N.D. Laws ch. 32, (appropriating $294,000 to the State
Fair Association), and 1993 N.D. Laws ch. 14 § 1, subd. 2 (appropriating $60,000 to Grants in the
Tourism Department budget)).
118. Adams County Record, 529 N.W.2d at 843 (referring to the trial court's conclusion that
organizations supported by public funds are those which receive an appropriation); see Adams County
Record v. Greater North Dakota Ass'n, No. 93-C-2330, slip op. at 6 (S. Cent. Jud. Dist. Jan. 26, 1994),
reprinted in App. of Appellants at 74, Adams County Record (No. 940084).
119. Adams County Record, 529 N.W.2d at 843.
120. Id. This construction would preclude application of the open records law to private entities
by rephrasing the open records law to read, "all records of public or governmental ... organizations
or agencies supported in whole or in part by public funds . . . shall be public records." See N.D.
CONST. art XI, § 6; N.D. CEr. CODE § 44-04-18 (1993). Justice Sandstrom criticized this construction
as "contorted" and inconsistent with the "clear and unambiguous" language of the open records law.
Adams County Record, 529 N.W.2d at 838 (quoting Northern States Power Co. v. North Dakota Pub.
Serv. Comm'n, 502 N.W.2d 240,247 (ND. 1993)).
121. Adams County Record, 529 N.W.2d at 843.
122. Id. Justice Meschke concluded that such an interpretation avoids a "floundering" analysis
and promotes clarity. Id.
123. 529 N.W. 2d 830 (N.D. 1995).
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continuing debate over balancing the public's right to know against the
desire to avoid public inquiry into a private entities' records. 124
The North Dakota Supreme Court's acceptance of the quid pro quo
standard requires North Dakota courts to assess whether adequate
consideration exists in a state contract to determine whether a private
party should be subject to the North Dakota open records law. How
stringent that examination should be remains to be seen. The lack of a
majority position regarding the implementation of the quid pro quo
standard requires the court to revisit this issue in the future.125
Until then, the decision of the North Dakota Supreme Court in
Adams County Record, will have its most obvious impact on organiza-
tions to which the State pays dues. 126 The court's decision will impact
whether state agencies will become members of various organizations.
Organizations, too, will undoubtedly be less welcome to accept the State,
or a political subdivision, as one of its members for fear that their
records will be subject to public scrutiny.
In addition, private entities that enter into contracts with the State
may find themselves subject to the North Dakota open records law.
Although it is hard to imagine that private parties will forego lucrative
contracts with the State, private entities must still be aware of the potential
consequences. The court's decision will require careful drafting of
124. Compare supra text accompanying note 42 and note 45 and accompanying text (stating the
Legislature's intent in passing the open records statute) with supra note 69 and accompanying text
(discussing the concern of subjecting every businesses' records to public inspection merely because it
provided a good or service to the state).
125. On October 8, 1996, the Burleigh County District Court issued a Memorandum Opinion
regarding the remand of Adams County Record v. GNDA. Adams County Record v. Greater North
Dakota Ass'n, No. 93-C-2330, slip op. (S. Cent. Jud. Dist. Oct. 8, 1996). The district court addressed
the membership dues and Horizons disbursement separately. Id. at 2-4.
Referring to the "laundry list of benefits" provided to GNDA members, the court concluded
that it was "abundantly clear that the membership dues ... are more than amply covered by the
services received." Id. at 2. With regard to the Horizons magazine appropriation, the court found that
the GNDA agreement with the Department of Tourism was not a valid contract. Id. See supra note 4
and accompanying text (providing relevant parts of the agreement between the Department of
Tourism and the GNDA). The court reasoned that because GNDA is not required to publish Horizons,
the agreement lacks the mutuality of obligation needed to constitute a contract. Adams County Record
v. Greater North Dakota Ass'n, No. 93-C-2330, slip op. at 2 (S. Cent. Jud. Dist. Oct. 8, 1996).
Nonetheless, the court concluded "that the state receives substantial benefits from the continued
publication of Horizons." Id. at 4. Thus, in the case of both the membership dues and Horizons
payment, the court found that the State of North Dakota receives quid pro quo for its contributions. Id.
Tom Dickson, the attorney for the Adams County Record group said that an appeal is planned.
Dale Wetzel, Judge: GNDA need not open records, GRAND FORKS HERALD, Oct. 12, 1996, at B4
(quoting Tom Dickson as saying, "We're going to let the Supreme [sic] Court [sic] have the final say
on this one.").
126. See Brief for Appellee at 30. Adams County Record (No. 940084) (discussing the effect of
a liberal interpretation of the open records law to other organizations). In their brief, the Appellee
lists some of these organizations, including: the "American Bar Association, North Dakota Banker's




contracts between the State and private parties to ensure that the
exchange between the parties is identifiable and specific to avoid
application of the open records law.127
The specificity required in the Sandstrom approach makes it more
likely that GNDA and other organizations that receive dues from the
State will fall within the scope of North Dakota's open records law. 128
However, since the specificity requirement is inconclusive, a change in
the position of one of the justices could clear up the matter. By taking
the middle ground, Chief Justice VandeWalle may be in the best position
to determine the application of the quid pro quo analysis in the fu-
ture. 129 One thing is clear, however, the scope of North Dakota's open
records provision is no longer limited to traditional public entities.130
Daniel M. Traynor
127. Compare supra text accompanying note 85 (emphasizing that Justices Sandstrom and
Neumann require "identifiable and specific" goods and services), with supra text accompanying notes
103-04 (rejecting the requirement of "identifiable and specific" consideration by Justices Meschke
and Levine), and supra text accompanying notes 100-01 (discussing Chief Justice VandeWalle's
application of the quid pro quo standard without examining the value of the consideration received by
the State).
128. See supra notes 86, 88 and accompanying text. Justice Sandstrom himself concludes that the
membership dues paid to GNDA were not specific enough to be considered a valid quid pro quo
relationship. Id.
129. If the North Dakota legislature were to enact comprehensive reporting requirements for
lobbyists this case would not repeat itself. With such a law on the books the Adams County Record
group would not have needed to rely on North Dakota's open records law to find out whether GNDA
was supported by tobacco interests.
130. See supra note 46 and accompanying text (stating that North Dakota's open records law
applies to private entities which are supported by or expend public money).

